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Fiduciary Duty 

Understanding and Answering Questions About Fiduciary 
Standards
Disclaimer: I am not a compliance professional or attorney. This is not compliance or legal advice. Seek your 
own counsel if desired. However, ignore this to your own professional peril.

I have given several private briefings, been a guest on podcasts, written about this topic at length. I think I am 
very well-versed of this topic, and the issues surrounding it.

Introduction

No one is talking about the facts surrounding fiduciary duty, and I believe that the narratives being shared 
from both pro-fiduciary and anti-fiduciary lobbying efforts do NOT serve the insurance and financial services 
community, let alone the consumer. This is regardless of insurance-only licensing, Broker/Dealer licensing, RIA-
only, or any combination of licensing. Regardless of holding a CFP® designation, representing yourself as a “Fee-
only” CFP®, or Fee-based. This confusion does not serve anybody.

This is Not About Your Heart, Your Intentions, or Your Competency.
I believe that most professionals who pursue and earn industry designations and belong to industry associations 
are looking to serve their clients in the best ways possible while also doing well for themselves. This is about 
understanding the fiduciary standards as they apply (or not) and what they mean.

Why Has Being a Fiduciary Become Such a Hot Topic in Recent Years?
I think a lot of this goes back to SEC whistleblower Edward “Ted” Siedle’s work on pension funds. In addition to 
discovering how the pension funds themselves were doing some inappropriate trading practices, he went on to 
question inflated and undisclosed fees that could be costing these funds millions and causing them to become 
insolvent over time.

If we do the math using a financial calculator, we can see how adding an additional 1%, 2%, or 3% of fees (or 
higher retirement withdrawals) per year can make a fund insolvent over a 20 to 30-year period while having 
similar investments without such additional fees and the fund is sustainable.

In response to such discoveries, it has become an agenda for some in Congress, the U.S. Department of Labor 
(DOL) who regulates ERISA retirement plans, and even some professional designations & associations to promote 
a legal fiduciary requirement for financial and retirement advice to the public. 

I recently did a podcast episode on my YouTube channel reviewing Massachusetts Senator Elizabeth Warren’s 
attack against the annuity industry. It was clear in her report that she doesn’t understand the value that 
annuities have, let alone any understanding of the best practices of ethical insurance producers in how they 
make their annuity recommendations.  
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The IARFC promotes a best interest standard in all areas of advice in which we engage. The fifth Cannon of 
the IARFC Code of Ethics states “I will give my clients the same service I would provide to myself in the same 
circumstances.” just as most industry associations do in their codes of ethics.

The Biggest Push in the Financial Media, Lobbyists, and Congress is for All Advisors Who Advise on 
ERISA Regulated Retirement Plans to Give Fiduciary Advice.
This is based on ERISA Title 1 fiduciary requirements. When I search Google for “ERISA title 1 fiduciary”, I get the 
following AI summary: 

Under ERISA Title 1, a “fiduciary” refers to any person or entity who exercises discretionary 
control or authority over the management or disposition of an employee benefit plan’s 
assets, meaning they are responsible for managing the plan solely in the best interest of 
participants and beneficiaries, acting prudently, and avoiding conflicts of interest; this 
includes individuals like plan trustees, administrators, and investment committee members 
who make decisions regarding plan investments or administration.

The Department of Labor has been looking to expand and enforce this same definition for any financial 
professional who gives any kind of retirement plan rollover or direct transfer advice to ERISA plan participants.

Who Is a Fiduciary?
I’ve been on LinkedIn to read so many opinions on this topic for way too long, and in my well-versed opinion, 
most people don’t understand the definition of fiduciary. 

They claim: “How can you be a fiduciary if you don’t incorporate the benefits of life insurance and annuities in 
your client’s planning?”

That’s not the definition of a fiduciary.

“We want the best outcomes for the client for working with us!”

That’s still not the definition of a fiduciary.

Michael Kitces wrote a blog article about The Four Kinds of Fiduciary Financial Advisors: 
•	 An SEC Investment Fiduciary under Investment Advisers Act of 1940 (Series 65)
•	 CFP® (including the new CFF® or Certified Financial Fiduciary® designation)
•	 Department of Labor Best Interest Contract Exception Fiduciary (BICE; laws yet to be passed)
•	 Self-Proclaimed Voluntary Fiduciary Standard
•	 https://www.kitces.com/blog/the-4-different-types-of-financial-advisor-fiduciaries/ 

Let’s briefly discuss each type.

1.	 Series 65: 
First, let me clarify something: Just because you may have a Series 65 or 66, does not mean that you are 
a fiduciary advisor for every client you have. If you have sold mutual funds or other securities with your 
Broker/Dealer and your Series 6 or 7, even if you have a Series 65, the license standard that applies to the 
product is that standard.  
 
How you hold yourself out to the public is also a factor. That is an additional reason why Broker/Dealers have 
tight compliance and regulatory control over all their registered representatives. 
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You may have the spirit of a fiduciary with everything you do, but that doesn’t mean that you have an 
engagement agreement with every client, nor are you collecting a fee from the client for your investment 
management or other advice. 

2.	 CFP® (including the CFF® for Certified Financial Fiduciary®): The CFP® Board of Standards is a very 
prolific organization promoting some of the highest standards for giving financial advice. They also have very 
stringent practice management standards that they prescribe to all their designation holders. Have you seen 
their practice standards manual? I remember seeing these being 2” thick binders!  
 
Please also note that the CFP® Board opens a comment period seeking input from all their designees as well 
as those outside their organization. They also give ample notice of any changes as well as effective dates for 
those new standards and requirements. 
 
When you hold yourself out to the public with designations and association memberships, you will be held 
accountable to that standard in the event of a regulatory complaint. 
 
I am not a CFP® professional. I do have the ChFC® and CLU® designations from The American College of 
Financial Services, which requires that all their designation holders sign and adhere to their Professional 
Pledge and their Code of Ethics canon. As IARFC members and designation/credential holders, we are 
holding ourselves out to the public at a higher standard than non-designation holders. We demonstrate that 
we adhere to the IARFC Code of Ethics.  
 
The CFF® or Certified Financial Fiduciary® designation is a newer designation first announced in 2018. 
Contrasting with the CFP® designation, the word fiduciary is right there in the name! I have not taken 
their courses nor am I familiar with its content. It does require a one-day class to become familiar with the 
standards they teach. 
 
Designations of all kinds can be revoked if found to be in violation of the issuing organization’s standards of 
ethical conduct. This is one of the key differentiations between having a designation and having an academic 
degree. Designations can be revoked while academic degrees cannot. 

3.	 U.S. Department of Labor Best Interest Contract Exception (BICE; yet to be required): 
The initiatives being put forward by the DOL revolve primarily around the advice of direct transfer rollovers 
from employer plans to IRA plans. The DOL is asserting that those who sell these plans to companies are 
Title 1 fiduciaries, so why aren’t those offering retirement rollover advice held to the same standards to plan 
participants who are not nearly as sophisticated as a large business would be in choosing their retirement 
plan designs? 
 
The Best Interest Contract Exception (BICE) for those who sell financial instruments issued by other 
companies made provisions for a Prohibited Transaction Exception (PTE) form. The use of the appropriate 
form is to satisfy the disclosure requirements of a fiduciary who receives compensation from an outside 
source (i.e. Mutual funds and insurance companies). 
 
Note that the completion and disclosure of the PTE form is to be done and retained in the records of the 
licensed professional. The financial companies don’t need or want it returned to them. Why not? It is only 
for the professionals’ record keeping. The financial companies don’t need it. 
 
We will discuss the duty of loyalty later in this writing.
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4.	 Self-Proclaimed: 
Of these four, self-proclaimed is probably the most dangerous standard. The reason it can be the most 
dangerous is the idea that “I always have my client’s best interest in everything I do, why can’t I promote 
myself as a fiduciary?” I’ll outline throughout this writing that it is unfortunately an ignorant view and 
understanding of fiduciary.

The “Three Standards” of Financial Advice

Suitability: Admittedly, I have a jaded view of the word suitability. To me, it means “What can I get away with 
selling someone to maximize my commissions based on the client’s situation?” This is primarily a product sales 
agenda and approach.

Best Interest Standard: I also call this a Professional’s Standard. It is the overall ethical standard of “What 
would I advise a client given their current circumstances and my knowledge?” In short, how can I make them 
better off having worked with me? This is keeping someone’s economic well-being in mind.

Fiduciary Standard: Is the highest legal standard of advice because of its disclosure requirements. 

As members of professional associations, including IARFC, we have the Best Interest Standard through our Code 
of Ethics. However, if one is ever sued, the way you present yourself to the public – including designations, 
association memberships, and their corresponding codes of ethics – will all be part of their complaint against 
you, as we’ll discuss later.

Fiduciary Duty is Not JUST About “Best Interest”!
Everyone is talking about a best interest standard. This is where the misunderstandings come from.

Here’s the reality: everyone who is serving clients should have their client’s best interests at heart. Often it is 
misunderstood that fiduciary means putting your client’s best interests first to mean that I put the client in a far 
better economic position, as best as reasonably possible, regardless of compensation method or amount. While 
I believe that’s what it SHOULD mean, that’s not the legal definition of fiduciary.

If everyone can have their client’s best interest at heart, what’s the difference between “best interest” and 
fiduciary standards?

Duty of Loyalty.

This became explicitly clear when I was doing some posts in my Facebook group regarding the Unauthorized 
Practice of Law. I posted a PDF of the 1993 Florida Supreme Court decision regarding trust document work being 
done by non-attorneys. If you’re curious, you can search for that legal opinion with this term: 613 So. 2d 426.

Here’s what it says with some bolded emphasis added by me:

The question posed by petitioner also presents a potential conflict of interest for a lawyer 
employed by a corporation or other entity involved in the sale of living trusts. 

Loyalty is an essential element in the lawyer’s relationship to a client. In advising a client about 
the disposition of property after death, the lawyer must first determine whether a living trust 
is appropriate for that client. If so, the lawyer must then ensure that the living trust meets the 
client’s needs. 
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If the lawyer is employed by the corporation selling the living trust rather than [retained] 
by the client, then the lawyer’s duty of loyalty to the client could be compromised. See Rules 
Regulating The Florida Bar 4-1.7(b) (lawyer shall not represent a client if the lawyer’s exercise of 
independent professional judgment in the representation of that client may be materially limited 
by the lawyer’s responsibilities to another client or to a third person) and 4-1.8(f) (lawyer shall 
not accept compensation for representing a client from one other than the client unless: client 
consents; there is no interference with lawyer’s independence of professional judgment or 
client-lawyer relationship; and information relating to representation is protected). 

In light of this duty of loyalty to the client, a lawyer who assembles, reviews, executes, and funds 
a living trust document should be an independent counsel paid by the client and representing the 
client’s interests alone.

Duty of Loyalty is Defined by the Source of Compensation. Period. End of Story.
Compensation that is received that is from any source aside from the client is automatically considered a conflict 
of interest and must be disclosed by a fiduciary.

You’ll notice that this is NOT about preferred economic outcomes for the client. This also is not about the 
amount of compensation. This is about full compensation disclosure and the sources of that compensation.

Annuities and life insurance can create superior retirement income outcomes, but if they pay a commission to 
the agent (and almost all contracts worth selling and owning do pay commissions), that compensation, no matter 
the size of that commission, is considered a conflict of interest.

Now, Look at the Wording of the Forms that the Department of Labor Would Have the Agent 
Complete.  
What Is It Called? A PTE Or Prohibited Transaction Exception Form.
Why was it called a Prohibited Transaction Exception form? It’s called that because in a fiduciary relationship, the 
one providing advice is not allowed BY FIDUCIARY LAWS to receive any outside compensation, unless the client 
consents and it is disclosed.

One thing that truly concerns me about the PTE form is the fact that the companies don’t need it returned 
to them. They’re for the agent’s record retention keeping. Why is that a bad thing? Because it won’t become 
applicable until a complaint arises.

Is Best Interest the Same as Fiduciary Duty?
Fiduciary duty always includes best interest standards. However, the best interest standard does not necessarily 
mean fiduciary duty. It’s akin to saying that all whole life insurance policies are cash value policies, but not all 
cash value policies are whole life policies.

Over forty states have adopted some form of NAIC best interest standard when it comes to fixed and fixed 
indexed annuity sales. The SEC has “Reg BI” that a best interest standard for FINRA-regulated Broker/Dealers and 
registered representatives.

What’s The Difference Between a Broker Selling a C-Share Mutual Fund and an RIA Offering Asset 
Management Services?
The difference is that the compensation is set by the mutual fund company (an outside 3rd party) and the costs 
and compensation to the Broker/Dealer are set by that same company. 
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The RIA firm often sets their own fee schedule, but it can usually be adjusted by the advisory firm and the 
investment advisor representative themselves for the entire advisor/client relationship. Even if the RIA contracts 
with a 3rd party investment management firm(s), the advisory fees to the firm are often set by the RIA firm, 
not the investment management firm. Yes, they’ll have their own fees, but they may not necessarily set the 
compensation or advisory fee schedule. The RIA does in their ADV Part 2 and other disclosures.

Add in an engagement agreement and investment policy statement, and you have a relationship with the client 
that is an advisory relationship, rather than a customer relationship.

That bit of control and adjustment ensures that the RIA is retained by the client and paid as a fee by the client as 
opposed to having it set by the mutual fund company and being their customer served by a securities broker.

Calling Yourself “Fee Only”:
This is almost a side discussion, but it fits the overall theme of this White Paper. The CFP® Board has their own 
strict requirements on who can and cannot call themselves a “fee only” financial planner. They certainly seem to 
elevate the prominence and prestige of working with a “fee only” practitioner. My understanding is that if a CFP® 
practitioner receives any kind of compensation from any source that is not designated as a fee, you cannot call 
yourself “fee only.” This includes any kind of commission, override, or even renewals.

I seem to recall an article where a CFP® was also a real estate agent and that commission, although certainly 
an outside business activity (OBA), the CFP® Board said that you cannot call yourself a “fee-only” planner even 
though the commissions earned were from an outside and separate business. 

Does Charging Fees of Any Kind Automatically Mean That You Are a Fiduciary?
I know of some insurance agents that charge consultation fees to be compensated for their time and expertise. 
It is my understanding that any time a client pays you directly, a fiduciary relationship is at least implied that you 
will be working for the client’s best interest as they are the source of your compensation.

If one is charging for their time and expertise, I’d probably have some kind of disclosure document stating that 
the client is compensating the agent for their time and expertise that should serve the client’s best interests. 
However, it is impossible to completely negate all possible conflicts of interest. The advice provided is based on 
the consultant’s best ability, knowledge, and experience to ascertain your situation, objectives, and concerns, 
and advise you accordingly.

A great article to review regarding conflicts of interests that do not have to be disclosed by law was published by 
The Wall Street Journal: “Your Financial Adviser Doesn’t Want You to Know About These Conflicts” dated April 
4th, 2024.

Should Consumers Beware of High Commission Product Recommendations in Their Planning?
The insurance industry can be and has been fraught with plenty of abuses. We’ve all heard stories on abuses 
where the recommendation sounds good and, on the surface, the agent’s presentation sounds like it can be 
great for the client. However, underneath the surface, you can see that it is all about maximizing the agent’s 
commission at the expense and to the detriment of the client. We also know that illustrations may be disclosure 
documents requiring client signatures, but that doesn’t mean the client understood those columns of numbers. 

Let me give an example. I’ve always heard that one can use permanent cash value life insurance for retirement 
income. Until my understanding increased, and I understood how to structure a policy for that purpose, I 
thought it was just a “commission grab.” I finally learned how you can structure a cash value life insurance policy, 
I didn’t understand how such a use of capital could be in the best interest of the client. 



Fiduciary Duty                                                                                                                                                     7

I did a comparison years ago of two life insurance policies: A minimum-funded policy with maximum death 
benefit and a maximum-funded policy with a minimum death benefit. The minimum-funded cash value life 
insurance policy didn’t break even (cash values exceeded premiums paid) until the 22nd year. The maximum-
funded policy broke even (cash values exceeded premiums paid) in the 8th year. Quite a bit of difference!

Yet, it was the same policy from the company! What makes the difference is the ethical and conscientious agent 
that understands when to make the death benefit the priority (minimum premium, maximum death benefit) and 
when to make the cash values the priority (maximum premium, minimum death benefit).

By the way, if someone had that objection, I can easily show that chart and show them that they’re right! Cash 
value life insurance can be terrible when it isn’t structured for the right purpose. You’re right… but I’m also right 
because I can create your policy in ‘this’ way and have it work for your benefit.

The Insurance Industry Has (Unfortunately) Earned That Reputation and the Right of Consumers and 
Other Advisors to Ask: “Are You Doing This to Me or for Me?” 
In my opinion, most consumers are not well-equipped to be able to evaluate and judge the merits of the 
recommendations presented to them. When I see people advocating for fiduciary standards, they primarily look 
at the insurance industry and the commissions that can be generated… and that’s the ‘red flag’ that fiduciary 
lobbyists are lobbying against. 

This is one of the few areas where I completely agree with Senator Elizabeth Warren (D-MA) where she 
criticizes the cryptic nature of regulatory disclosures, including disclosures about conflicts of interests, and that 
“disclosures were generally written at an above college graduate reading level.”
https://www.warren.senate.gov/imo/media/doc/senator_warrens_annuity_report_-_sept_2024.pdf 

Fiduciary Duty Seems to be an Attempt to Regulate the Character and Ethics of Licensed Professionals 
Through Required Disclosures of Compensation and Conflicts of Interest.
Lower compensation does not necessarily mean that it’s a more appropriate recommendation. Like everything… 
“it depends.” 

Designations do not necessarily mean that the advisor is always looking out for the client’s best interest. 
However, the risk of getting such ‘advice’ is generally greatly reduced. I knew of a prominent advisor who was a 
regular industry speaker, held top industry designations and was sentenced to prison for attempting to defraud 
the United States through the ‘advice’ he gave his clients.

Fiduciary Duty Initiatives AAE About Increasing Accountability to the Consumer. From Where and 
Whom Will This Accountability Take Place? The Courtroom.
State insurance regulators, while they have the power to arrest in the event of actual insurance fraud and other 
criminal activity, are too limited to expand their scope of enforcement to detecting violations of fiduciary duty.

For the independent insurance professionals, the only other step that I can conceive of would be to be regulated 
and supervised in a similar way that Broker/Dealers and RIA firms do with their representatives. This would 
certainly drive-up costs and make business unnecessarily complicated. 

Does Having a Fiduciary Standard Prevent Abuse and Criminal Behavior?
Unfortunately, the answer is no. It is often cited in some of these online debates that Bernie Madoff was a 
fiduciary, and he ran one of the biggest Ponzi schemes in history. He was sentenced to prison and barred from 
the securities industry for doing so. 
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While the Ponzi scheme was undoubtedly illegal and criminal activity, did he get an increased sentence because 
he violated his fiduciary duty? No. His sentencing included being banned from the securities industry and for his 
criminal activities, but nothing regarding his fiduciary duty. Madoff’s sons Mark and Andrew, his brother Peter, 
and niece Shana were sued for negligence and breach of fiduciary duty in an attempt to recover funds as they 
did benefit from Madoff’s criminal activity, but Madoff himself was not sued for breach of fiduciary duty.
https://www.cbsnews.com/news/the-madoff-scam-meet-the-liquidator-25-09-2009/ 

What insights can we gain from this? 
1.	 Fiduciary duty is only enforced in the courtroom.
2.	 It can increase punitive damages, but it’s simply an extra charge on top of a larger root issue of error, 

omissions, negligence, or outright criminal activity.

Another notable case was the Missouri case against Tracy W. Mitchell (Case No. AP-10-45). It’s interesting to read 
the Findings of Fact made by the Securities Division of the Office of Secretary of State.

1.	 Items #34 & #35: Mitchell acknowledged that he has a fiduciary duty to his clients as an IAR. Mitchell 
stated that he understood that his fiduciary duty meant he is required to put his clients’ needs before 
his own. When presenting a seminar and dealing with members of the public, Mitchell tries to meet his 
fiduciary duties.

2.	 Item #36 & #37: Mitchell represented himself as a Member of the NEB (National Ethics Bureau) and 
provided a copy of NEB’s “Ethics Check” to everyone who attended his seminars. NEB provides “no 
guaranteed assurance or warranty of the character or competence of its members.”

3.	 Item #38 & 39: Mitchell stated he is a Chartered Federal Employee Benefits Consultant (ChFEBC), 
and the NEB and ChFEBC logos were indicated on his business card. Mitchell did not disclose that the 
ChFEBC was not a designation accredited by either the National Commission for Certifying Agencies or 
the American National Standards Institute, that two of the three parts of the ChFEBC training course 
consisted entirely of marketing and sales techniques, or that the entire training could be finished in 
approximately one week.

None of those areas are the real problem. These points are being made to present the case of everything about 
how Mitchell presented himself to the public and to hold him accountable at the standard he portrayed to solicit 
their business.

You may be curious about what the real problem was. There were quite a few.

1.	 Item #60: A few items related to annuity replacements that may not have been necessary to improve 
the client’s situation, some resulting in surrender penalties. Even if they could improve the client’s 
situation, “Mitchell, as an IAR, had a fiduciary duty to MR3, Mitchell did not explain to MR3 that a 
lifetime income stream could also be obtained by either taking systematic monthly withdrawals or 
“annuitizing” MR3’s current OM Financial annuity.”

2.	 Item #88: “Although CDs, bonds, or other investment vehicles could have provided diversification 
to MR6’s portfolio without sacrificing liquidity, when asked if other investment vehicles had been 
recommended, MR6 stated that Mitchell did not recommend or discuss any products other than the EIAs 
MR6 purchased.”

3.	 Item #89: “… the Enforcement Section was unable to find any evidence that Mitchell recommended 
products or investment options such as fixed or variable annuities, CDs, or mutual funds to his clients; 
instead, Mitchell only recommends EIAs to his clients.”

4.	 Item #90: “Although Mitchell held himself as an IAR and recommended to his clients that they purchase 
EIAs from him, he failed to provide written disclosures to his clients about the material conflicts of 
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interest that could reasonably be expected to impair Mitchell’s rendering of unbiased and objective 
investment advice, including, but not limited to:

•	 That Mitchell would materially benefit from the sale of the insurance products he recommended 
through the payment of commissions;

•	 The amount of the commission that he would receive on any particular insurance product that 
he sold to his clients; and

•	 That Mitchell was acting in the capacity of an insurance agent when selling EIAs.
5.	 Item #92: “Although Mitchell recommended and sold EIAs to his clients, the Enforcement Section has 

uncovered no evidence that Mitchell recommended or placed his clients’ assets in the indexed accounts 
of the annuities sold. Instead, assets were placed in fixed accounts, which simply provided a fixed 
interest return (currently around one (1%) percent), without allowing for the upside potential of the 
indices.”

In short, Mitchell was acting as an insurance agent masquerading as a fiduciary investment advisor. While 
it is clear that the regulator does not necessarily understand the benefits of annuities, one of the principal 
complaints against this Investment Advisor Representative (IAR) was the fact that he did not disclose his conflicts 
of interest. The other two major issues of recommending an annuity replacement with a sizeable surrender 
charge (we’d have to look and see if the client would be materially better off for it) and allocating 100% of 
another annuity contract’s allocation to a fixed interest segment rather than an index segment… I’d classify those 
complaints as being a negligent insurance agent.

Tracy W. Mitchell was barred from the securities industry, yet his insurance license is still active in Missouri. 
Why? He didn’t violate any standards as an insurance agent. (I might still question the competency and ethics of 
some of his recommendations and actions.)

If we as an industry don’t do a better job of regulating ourselves, something is going to get passed. “With great 
power comes great responsibility.”

What Are You Afraid of Disclosing? What Are You Hiding?

Mutual funds: With mutual funds, it’s not a hard conversation at all, especially with A-shares. The higher the 
total financial relationship with that fund company, the lower the costs for A-shares. Yes, it comes out of the 
investment contribution, but you get lower ongoing costs that make up for that difference within 3-5 years. It’s 
very similar to points on a mortgage. You pay more up front for lower ongoing costs.

Life insurance and annuities: It seems to be a universal theme that all fiduciary lobbyists want there to be 
commission disclosures for one reason: The amount of compensation should cause someone to pause and get a 
2nd opinion.

What’s interesting about life insurance and annuities is that the contract is the contract is the contract. Whether 
I’m paid 2% or 12% on an annuity sale, the contract benefits and provisions do not change! (Yes, when designing 
an annuity contract for sale to the public, the higher the compensation to the agent may mean lower benefits to 
the consumer. However, most of today’s annuity contract agent compensation is standardized across the board 
with little deviation.) 

There is a different mentality of businesses and business owners choosing a retirement plan for their company 
– which requires full compensation disclosure as an ERISA Title 1 fiduciary – compared to advising a plan 
participant about their direct transfer rollover options.
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Let’s assume that I’m working with a factory or warehouse worker who is finally retiring from that position, and 
they have a retirement plan balance of $100,000. Let’s also assume that there are other assets to make moving 
100% of this plan balance into an annuity so that transaction meets all suitability requirements.

At a reasonable 6% commission, I will earn a $6,000 commission for moving that money to the annuity company. 
That might be as much as that worker may have ever earned in his best month! Regardless of how appropriate 
the terms and conditions that annuity may be… that commission disclosure causes one to pause and question 
whether this transaction may be in their best interest.

That is the Intent Behind Making Every Licensed Professional a Fiduciary: to bring up doubt and pause in 
an effort to protect the consumer from possible harm.

Remember that annuity compensation is an expense paid by the insurance company, not a cost deducted from 
the annuity contribution. This makes the agent’s compensation an immaterial fact as it does not change 
the properties or the performance of the contract. Why bring up something that doesn’t make any material 
difference to the consumer?

For some of us who do decent production, we are rewarded for our business and loyalty with enhanced 
compensation along with bonuses, overrides on our contracted producers, merchandise, and trips.

If the insurance contract properties, terms, and definitions fit the client’s objectives and situation, it is my 
duty to my clients and my practice to pool my production to as few companies as possible to both enhance my 
knowledge & expertise with that company and build up clout with that company. 

Why is clout important? I want companies to listen when I have an issue and fix it right away. The larger 
the producer, the better the service. When it comes to life insurance, more production can mean possible 
underwriting concessions as you pool your production with fewer companies.

Comparing RIA Investment Management Fees with Annuity Commissions:
I know I can mathematically prove that annuities with reasonable compensation are lower compensation to 
agents compared to RIA investment management fees over a 10-year period. Assuming a 6% commission one-
time for a 10-year contract vs 1% a year for 10 years… the math is easy assuming no growth. If there is growth, 
that would simply increase the compensation to the RIA firm.

The annuity can have a 10% commission and still be like the RIA firm charging 1% per year for 10 years with no 
growth.

While some may still argue that you get all 6% up front and that’s what creates the conflict of interest, that’s not 
the real issue. The issue is that it is compensation from an outside source and, if you are a fiduciary, you must 
disclose, gain the clients consent, and document it for your records.  
 
Some Form of Fiduciary Disclosure Requirements May Become Law.
I may not like it, but I think it will be an eventuality. I have a plan for that. I will disclose all my compensation. 
However, I will do so on the offense, not defense. I will compare my plan or strategy’s anticipated results and 
compensation with the fees, lower income, and estimated taxes paid based on generally accepted financial 
planning principles over a similar period. 

I will win and I will be the best bargain for the client.
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Answering The Question: Are You a Fiduciary?
Let’s first realize the motivations behind asking the question. The prospect is really asking you a different 
question: “Can I trust you?” or “Does the law say that I should trust you?”

If you are a fiduciary in everything you do: 
You have the easy explanation: Simply answered “Yes. I have chosen to align my practice standards and licensing 
to the fiduciary legal standard with those who engage with me and my firm by engagement agreement and for 
the duration of our professional relationship. All compensation that I receive from any outside source will be 
disclosed for your acknowledgement and consent. Here is my ADV Part 2 for review.”

If you are a fiduciary in one aspect of a client relationship, but not in others: 
Hamilton Brandenburg on LinkedIn commented this on my LinkedIn article: “When the client asked me (when 
I worked at a big firm) if I was a fiduciary, the company line was that we were fiduciaries on the account level 
where a client agreed to an advisory relationship [engagement agreement] on a specific account, but that we 
were not fiduciaries to the client in all areas of advice.” While he admitted that he didn’t like that explanation, at 
least he was given something to say to address the question.

If you are not a fiduciary, how would you answer that question? 
“Thank you for asking. Having been licensed since (year), with (describe designations you hold), being a member 
of (describe industry association memberships), with (number) of clients, and with people who have chosen 
to place (total assets across the board) with me in various investment and insurance programs, I consider 
myself a fiduciary educator: I help people understand the wealth building decisions they’ve already made, the 
consequences of those decisions, and the opportunities and consequences of the decisions they can make going 
forward.”

Insurance Agents Promoting Themselves as a Fiduciary:
While the insurance agent may have made a very suitable, or even professional product recommendation and 
feels that they can back up that recommendation as being “in the client’s best interests”, that doesn’t necessarily 
mean that they upheld a fiduciary duty of loyalty defined by the source of compensation.

The difference here is the representation of the agent and not knowing what it truly means to hold yourself out 
as a fiduciary to the public. You already read the highlights of the Tracy W. Mitchell complaint outlined earlier. 
That same standard applies if you are representing yourself as a fiduciary, regardless of licensing.

Can You Claim to be a Fiduciary Without Specific Designations and Licenses? Should I?
Yes, you certainly can. As explained earlier, you can portray yourself to the public in any way that you want. Just 
be prepared to be held to that standard and that standard is not just in your intentions, but in your disclosure 
document, especially as a fiduciary.

Whether you should promote yourself as a fiduciary depends on understanding the level of risk you’re taking on 
to do so. As an insurance agent, I am in the risk management and risk transfer business. Why would I voluntarily 
increase my professional liability if I don’t have to? While I’m quite certain I can keep out of a legal complaint and 
courtroom scenario, why increase the possible damages?

For The Dually-Licensed:
What does your Outside Business Activities (OBA) disclosure say about how you handle your other outside 
business? Remember that insurance sales is a separate outside business activity from your Series 65 activities. 
If you claim to be a fiduciary in all aspects, do you disclose all your compensation from insurance companies 
and other financial firms? Or do you specify that such recommendations are made in the capacity of being an 
insurance agent? Check with your compliance department or other professionals for guidance in this area.
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Some Additional Thoughts: Beware Of Calling Yourself an Expert!
There are some terms that, if you use them in your marketing, can increase your liability in the event you have a 
regulatory or legal complaint.

You may be an expert in your subject matter! I wouldn’t call myself an expert unless you are ready to be put in 
front of a jury and can answer any question thrown at you about your subject matter expertise. Let others call 
you an expert, but I wouldn’t represent myself as one. If you go back to the beginning of my writing, you will 
notice that I consider myself ‘well-versed’ in this area, not necessarily an expert. Calling yourself ‘well-versed’ 
and ‘experienced’ is not the same as calling yourself an expert.

In the legal profession, you cannot call yourself an expert unless you are deemed ‘board certified.’ To become a 
board-certified attorney is an extensive process that requires taking an examination. To claim to be a legal expert 
without board certification is illegal. In fact, this was brought up to the Institute of Business and Finance that 
issued an estate planning designation called “Board Certified in Estate Planning” (BCE). You can still find it listed 
on FINRA’s designation listings. Once this was brought up to the Institute of Business and Finance, they renamed 
the designation to “Certified Estate and Trust Specialist™” (CES™).

Making Recommendations: 
The word recommend is one that I try to not use anymore, particularly if there may be a “source of funds” issue 
of moving money from securities into fixed insurance contracts. 

Instead of using the word recommendation, I may use the words consideration, proposal, suggestion, or strategy. 
If asked “How much or which securities should I sell to fund this contract?” I would answer: “To get the benefit 
of (x), you would need ($yyy) dollars. If you’re using that portfolio to fund this purchase, you would need to 
liquidate that much to get that benefit. As far as which specific securities to sell, that’s up to you.”

Avoid Making Any Specific Risk Assessments or Analysis of Securities:
Unless one is licensed and registered to give securities advice, you cannot make a recommendation to sell 
securities to buy something else, nor can you give a specific risk assessment of a client’s current portfolio or 
specific securities. This has always been in violation of securities laws and investment advice regulations.

One of the best things to come out of the Department of Labor’s initiative to promote an ERISA fiduciary 
standard for retirement assets, is the clause in the BICE (Best Interest Contract Exception) PTE (Prohibited 
Transaction Exception) forms is the disclaimer that an agent can give general investment education from sources 
widely accessible to the public. They can talk in general terms about how the stock market works, how stocks 
work, bonds, mutual funds, ETFs, and anything else. They just cannot give specific investment recommendations 
based on the merits of a client’s holdings.

I have a very detailed disclosure on my website. Please feel free to edit it and use it yourself:

Regulatory Disclosure: Not Legal, Tax, or Securities Investment Advice:
The material discussed on this web site is meant for general illustration and/or informational purposes 
only and it is not to be construed as tax, legal, or investment advice, nor does it represent any specific 
company or specific products. David H. Kinder, RFC®, ChFC®, CLU® is not registered nor licensed as a 
Registered Investment Advisory Firm (RIA), Investment Advisor Representative (IAR), nor as a Registered 
Representative (RR) with any Broker/Dealer firm, and is therefore not registered with, or supervised by, 
the U.S. Securities and Exchange Commission (SEC), Financial Industry Regulatory Authority (FINRA), 
or any state securities regulatory office. As such, David H. Kinder, RFC®, ChFC®, CLU® does not provide 
investment advice, specifically: buying, selling, holding, risk analysis, or any other analysis of securities, 
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nor the asset allocation of securities portfolios. For specific investment advice on your securities 
investment portfolio, please contact a licensed and registered investment professional in your state.

David H. Kinder, RFC®, ChFC®, CLU® does offer general investment information for educational purposes 
and may propose alternative financial strategies that do not contain or include securities. He does also 
discuss the pros and cons of various kinds of accounts (such as IRS regulated retirement plans) and is 
considered incidental advice surrounding various strategies and solutions, but does not necessarily 
constitute advice on the underlying securities. 
 
For tax or legal services and advice, please consult a licensed professional in your state. Although 
the information has been gathered from sources believed to be reliable, please note that individual 
situations can vary and the information should be relied upon only when coordinated with individual 
professional advice.

David H. Kinder, RFC®, ChFC®, CLU® is a life, accident & health insurance agent in California (CA Insurance 
License #0E54187) and can easily be licensed to do business in other states. 
David Kinder Insurance and Financial Wealth Solutions is the marketing name for David H. Kinder, RFC®, 
ChFC®, CLU® and is not affiliated with any other company. 

David Kinder Financial Consulting and Analysis Services offers separate financial analysis services that 
may be appropriate, offered by engagement agreement, and on a fee-for-service basis that does not 
offset commissions earned through product placement. Any recommendations through these services 
can be implemented with any licensed professional the client chooses, including David Kinder Insurance 
and Financial Wealth Solutions. 

 
Insurance and annuity product guarantees are backed by the financial strength and claims-paying ability 
of the issuing company. Guarantees do not apply to the performance of any particular index option 
on fixed indexed insurance contracts, or on projected dividends on participating insurance contracts. 
Planning results are not guaranteed and are subject to individual situations and circumstances. Listing 
company client access links under the “Client Access” menu does not constitute any endorsement, filing, 
or approval of this website or its content by such listed companies. Client access links are provided for 
client convenience only.

The RFC® designation is conferred and issued by the International Association of Registered Financial 
Consultants (IARFC) and is used by permission. 

The marks of CLU® and ChFC® are the property of The American College of Financial Services, which 
reserves sole rights to its use, and is used by permission. 

© David Kinder Insurance and Financial Wealth Solutions; All Rights Reserved 

One Attorney’s Feedback on My Disclosures:
I shared my disclosures with an attorney acquaintance of mine. He gave me two pieces of feedback:

1.	 “That is the longest disclosure I have ever read from any insurance agent.” Very true! However, I can’t 
think of anything to remove to make it more concise?

2.	 They can’t sue you for anything!” Of course, while that put a huge smile on my face, it really means that 
someone can’t sue me for any actions they take on their own outside of my professional assistance. I can 
always be held liable for my own actions, recommendations, and advice. 
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Fiduciary Isn’t Just About Ethical Conduct.
We are all (should be) about making sure the client is better off having worked with us than before they met us. 
That’s being a decent human being in our business.

This is understanding the fiduciary legal standards and duties and how it applies to our profession, licensing, and 
designations we have all chosen to build our reputations and practice standards by.

I am concerned about everyone who says they are a fiduciary... and doesn’t know all the nuances and 
requirements involved. You may be opening yourself up to a legal complaint based on the standard you 
promoted yourself.

For additional study and reference, one of the best books to read on this subject is The Advisor As Defendant: 
How To Avoid Being Sued Successfully by John Olsen, CLU®, ChFC®, AEP®.
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